






























































































































































































































































FIFTH DEFENSE

5. The claims asserted by Lead Plaintiffs and the putative class against the
Audit Committce Defendants are barred, in whole or in part, because the conduct and
actions of persons other than the Audit Committee Defendants constituted a superseding

or intervening cause of any damage, loss or injury allegedly sustained.

SIXTH DEFENSE

6.  The claims asserted by Lead Plaintiffs and the putative class against the
Audit Committee Defendants are barred, in whole or in part, because they have not
suffered any injury or harm as a result of any action, conduct, statement or omission of

the Audit Committee Defendants.

SEVENTH DEFENSE

7.  The claims asserted by Lead Plaintiffs and the putative class against the
Audit Committee Defendants are barred, in whole or in part, because the depreciation in
the price of Refco securities resulted from factors other than any conduct of the Audit
Committee Defendants; no action or inaction by the Audit Committee Defendants is the

cause, in law or fact, of any injury they suffered and their alleged losses were not actually

or proximately caused by the Audit Committee Defendants.
EIGHTH DEFENSE
8.  The claims asserted by Lead Plaintiffs and the putative class against the
Audit Committee Defendants are barred, in whole or in part, because to the extent, if any,
they have suffered injury or loss, such injury or loss is the result of factors, events,
actions or occurrence unrelated to any actions or alleged failures to act on the part of the

Audit Committee Defendants and outside of and beyond the control of the Audit

NY1:\1499748\03\W57_031.DOC\72800.0004 85



Committee Defendants, including the conduct, actions, omissions, negligence, and

contributory and/or comparative fault of Lead Plaintiffs, the putative class members
and/or other persons over whom the Audit Committee Defendants had no control.

NINTH DEFENSE

9. The claims against the Audit Committee Defendants under Section 11 of
the Securities Act for any alleged false or misleading statements or omissions of material
fact contained in any registration statement or prospectus challenged in the Complaint
(which were not purported to be made on the authority of an expert and did not purport to
be a copy of or an extract from a report or work product of an expert) are barred because

the THL Individual Defendants had, after reasonable investigation, reasonable grounds to

believe and did believe, at the time the registration statement and prospectus became
effective, that the statements contained therein were true and that there was no omission
of any material fact required to be stated therein or necessary to make the statements

contained therein not misleading.

TENTH DEFENSE

10. The claims against the Audit Committee Defendants under Section 11 of the
Securities Act for any alleged false or misleading statements or omissions of material fact
contained in any registration statement or prospectus challenged in the Complaint are
barred to the extent that the claims alleged relate to any part of such document purporting
to be made on the authority of an expert (or which was a copy of or extract from a report
or other work product prepared by an expert), including but not limited to the financial
statements contained therein, because the THL Individual Defendants had no reasonable

grounds to believe, and did not believe, at the time those filings became effective, that the
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statements therein were untrue or that there was an omission of any material fact required
to be stated therein or necessary to make the statements contained therein not misleading
or that any such part of the registration statement and prospectus did not fully represent
the statement of an expert or was not a fair copy of an extract from the report or work

product of an expert.

ELEVENTH DEFENSE

11. The claims asserted by Lead Plaintiffs and the putative class against the
Audit Committee Defendants are barred, in whole or in part, because of the lack of

transaction causation and/or loss causation.

TWELFTH DEFENSE

12.  The damages allegedly suffered by Lead Plaintiffs and the putative class, if
any, are due to the negligence, or other acts, omissions, wrongdoing or fault of persons or
entities other than the Audit Committee Defendants; however, in the event that a finding
is made that negligence or other wrongdoing exists on the part of the Audit Committee
Defendants that proximately contributed to those purported damages, the Audit
Committee Defendants’ liability, if any, should be reduced, at least, by an amount
proportionate to the amount by which the fault, comparative negligence, or other acts or
omissions, of such persons or entities contributed to those injuries and/or those persons’

percentage of responsibility.

THIRTEENTH DEFENSE

13. Lead Plaintiffs and the putative class lack standing to maintain some or all

of their claims, including those who did not purchase their Refco securities pursuant to a

registration statement.
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FOURTEENTH DEFENSE

14. The relief sought by the Plaintiffs and the putative class members is barred,
in whole or in part, because the Complaint fails to allege the fraud-related against the
Audit Committee Defendants claims with the particularity required by Rule 9(b) of the
Federal Rules of Civil Procedure and by the Private Securities Litigation Reform Act of

1995.

FIFTEENTH DEFENSE

15. The relief sought by the Plaintiffs and the putative class members in Count
Nine is barred, in whole or in part, because the Audit Committee Defendants did not act

with the scienter required to state a claim under Section 10(b) of the Securities Exchange

Act of 1934 and Rule 10b-5 promulgated thereunder.

SIXTEENTH DEFENSE

16. The relief sought by the Plaintiffs and the putative class members is barred,
in whole or in part, by the doctrines of laches, waiver, equitable estoppel, in pari delicto,

unclean hands, and/or other related equitable doctrine.

SEVENTEENTH DEFENSE

17. Any Lead Plaintiff or putative class member is barred from any recovery:
(a) where it acted without due diligence or due care with respect to its investment in
Refco securities, (b) where it failed to mitigate its damages, (c) where it is asserting that
any part of the Bond Registration Statement and/or IPO Registration Statement contained
an untrue statement or an omission but was aware of that untruth or omission at the time
it purchased Refco securities, (d) to the extent that the alleged misrepresentation or

omission attributable to the Audit Committee Defendants was not made in connection
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with the purchase or sale of any securities by that person, and/or (e) has failed to comply

with the applicable statute of limitations.

EIGHTEENTH DEFENSE

18. The claims against the Audit Committee Defendants under Section 15 of the
Securities Act are barred, in whole or in part, because the Audit Committee Defendants
are not controlling persons of any of the alleged primary violators and, in any event,
acted at all times in good faith and had no knowledge of, or reasonable grounds to believe
that, any alleged statement or omission made by any person over whom it allegedly

exercised control was false or misleading.

NINETEENTH DEFENSE

19. The claims against the Audit Committee Defendants under Section 20(a) of
the Securities Exchange Act are barred, in whole or in part, because the Audit Committee
Defendants were not in any meaningful sense culpable participants in the misconduct or

fraud engaged in by the persons alleged to be primary violators.

TWENTIETH DEFENSE

20. The claims against the Audit Committee Defendants under Section 20(a) of
the Securities Exchange Act are barred, in whole or in part, because the Audit Committee
Defendants are not controlling persons of any of the alleged primary violators and, in any
event, acted at all times in good faith and did not directly or indirectly induce the acts

which constitute the alleged primary violation.

TWENTY-FIRST DEFENSE

21. The claims are barred, in whole or in part, against the Audit Committee

Defendants to the extent that Plaintiffs and of the putative class members did not
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reasonably rely on any conduct, statements or actions of the Audit Committee

Defendants.

TWENTY-SECOND DEFENSE

22. The Audit Committee Defendants are not liable to the Plaintiffs and the
putative class members because any alleged misstatements they made were forward-
looking statements and/or contained sufficient cautionary language and risk disclosure.

TWENTY-THIRD DEFENSE

23. The relief sought by the Lead Plaintiffs and the putative class is barred, in
whole or in part, by Lead Plaintiffs’ failure to join necessary, proper and/or indispensable

parties to this action.

TWENTY-FOURTH DEFENSE

24. The Audit Committee Defendants reserve the right to assert additional

defenses as may be appropriate.
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WHEREFORE, the Audit Committee Defendants pray for judgment as follows:

1. For a judgment and decree dismissing the Complaint with prejudice;
2. For a judgment and decree awarding costs, including attorneys’ fees; and
3. For such other and further relief as the Court may deem just and proper

under the circumstances.

Dated: New York, New York
June 14, 2007

WEIL, GOTSHAL & MANGES LLP

iy e

Greg A. Danilow (GD-1621)
Robert F. Carangelo (RC-3162)
767 Fifth Avenue

New York, NY 10153
Telephone: (212) 310-8000
Fax: (212) 310-8007

Attorneys for Defendants Nathan Gantcher,
Ronald L. O’Kelley and Leo R. Breitman
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CERTIFICATE OF SERVICE

I, SETH GOODCHILD, an attorney admitted to this Court, do hereby certify,
under penalty of perjury, that I have today caused a copy of the annexed Answer of the Audit
Committee Defendants to the First Amended Consolidated Class Action Complaint to be served
upon the following counsel by depositing true copies of same in a properly addressed wrapper

for first class mail delivery:

Ramzi Abadou, Esq.

Lerach Coughlin Stoia Geller Rudman & Robbins LLP
655 West Broadway

Suite 1900

San Diego, California 92101

Catherine W. Joyce, Esq.
Winston & Strawn, L.L.P.
35 West Wacker Drive
Chicago, Illinois 60601

All other parties will be served through the Court’s Electronic Case Filing system.

Dated: New York, New York
June 14, 2007

Séth ’G’oodc@;@@éﬁﬁ’%)
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